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The Montana Public Service Commission (�MPSC�) submits these Comments in

response to Qwest�s re-filing of its 271 Application.  The MPSC here adopts in full its

recommendation in its Initial Evaluation in CC Docket No. 02-189, filed on August 1, 2002.

As detailed in our Initial Evaluation, our favorable recommendation that the Federal

Communications Commission (�FCC�) grant Qwest authority to provide in-region, InterLATA

services in Montana was conditioned on certain requirements.1  Qwest has not satisfied those

requirements.2   Consistent with our Initial Evaluation, Qwest�s entry into the InterLATA market

in Montana is not in the public interest.  Therefore, we recommend the FCC deny Qwest�s bid

for entry into the InterLATA market in Montana.

The Commission expands upon its initial evaluation in two areas.  The first regards

Qwest�s new 272 affiliate. The second regards Qwest�s decision to not satisfy a condition that

serves to mitigate a price squeeze.

Since the time of the initial filing in CC Docket No. 02-189, issues about Qwest�s

compliance with Section 272 of the Act have been brought before the MPSC.3   The MPSC has

considered the issues regarding Qwest�s new 272 affiliate compliance, and concludes that a

decision regarding the adequacy of Qwest�s 272 compliance resides with the FCC.  The MPSC

has not reviewed Qwest�s new affiliate and cannot make a recommendation with regard to the

new affiliate and the 272 record.  The MPSC encourages the FCC to thoroughly review the

affiliate for 272 compliance, in a manner consistent with prior state review of the issues

presented.  The analysis and requirements the MPSC imposed in its initial Section 272 review

                                                
1 See, Initial Evaluation of the MPSC, pages 1-2.
2 In a letter dated October 1, 2002 to the Montana Commission, addressed to Chairman Gary Feland, Qwest artfully
ducked an explicit rejection of compliance with the MPSC�s conditions.  No indication that Qwest intends to comply
with the conditions has been presented to the MPSC.  The October 1, 2002 letter is attached hereto as Exhibit A.
3 See, AT&T�s Motion to Reopen and Supplement the Record, filed on September 19, 2002 in Docket No.
D2000.5.70.
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are unchanged and remain in effect.  However, if a further review is appropriate at the state level,

then the MPSC will undertake an expedited review of the issues for the FCC�s consideration.

The Commission is obliged in these Comments to apprise the FCC of Qwest�s decision to

not comply with the Commission�s evaluation and consultative report submitted August 1, 2002.

Among other conditions, in its evaluation and consultative report, the Commission required

Qwest to file a revenue requirement and rate design case.  This filing requirement was intended

to provide an opportunity to fully revisit the price squeeze issues discussed in the Commission�s

evaluation.   The Commission notes the U. S. Department of Justice�s position in this regard.4

Qwest filed on October 1, 2002, its response to the Commission�s condition that purports

to mitigate the price squeeze.5   In a nutshell, Qwest proposes an industry-wide collaborative

effort that would involve all local exchange carriers in the State of Montana.  Qwest�s response

fails to respond to the Commission�s price squeeze concern.  First, the Telecommunications Act

of 1996 imposes pre-conditions for approval of an InterLATA entry bid on Qwest as a Regional

Bell Operating company; those conditions do not apply to every incumbent local exchange

carrier in Montana.  Second, Qwest has not previously conditioned its filing of a revenue

requirements and rate design case upon industry-wide participation by Montana ILECs.6  Such

participation is neither advisable nor necessary, and a condition mandating that participation is

nonsense.  The price squeeze concern the Commission raises in its August 1, 2002 evaluation

regards one ILEC, Qwest.   Prior to being granted inter-LATA entry approval by the FCC, a

revenue requirement and rate design case must be initiated.  That is one of the MPSC�s

                                                
4  August 21, 2002 Evaluation U. S. Department of Justice in WC Docket No. 02-189, page five, footnote 17.
5 Id. at footnote 2.
6Relevant examples include: Docket 90.12.86, a combined revenue requirement and rate design case in which rates
were rebalanced without any request by Qwest (f/k/a U. S. West) to involve the ILEC industry in Montana; and a
1996 case, Docket 96.12.220, in which rates, including carrier access charges, were rebalanced and again Qwest did
not condition its filing to rebalance upon an industry-wide collaborative effort that it now holds is necessary.
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conditions, one that Qwest has decided to ignore.  Accordingly, Qwest�s InterLATA entry in

Montana is not in the public interest.

Consistent with our Initial Evaluation and Qwest�s failure to comply with the

requirements therein, we recommend the FCC deny Qwest�s bid to enter the InterLATA market

in Montana.
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BY THE ORDER OF THE MONTANA PUBLIC SERVICE COMMISSION

GARY FELAND, Chairman

JAY STOVALL, Vice Chairman

BOB ANDERSON, Commissioner

MATT BRAINARD, Commissioner

BOB ROWE, Commissioner, Dissenting
(See attached statement)

ATTEST:

Rhonda J. Simmons
Commission Secretary

(SEAL)
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SEPARATE STATEMENT AND DISSENT OF COMMISSIONER ROWE
Re-filed Qwest Section 271 Application

State-specific and regional work outside the narrow confines of ensuring competitive

checklist compliance is appropriate and valuable.  In this docket, the states worked to craft

rigorous post-entry performance plans, based on a multi-state model.  States undertook a multi-

state audit of Section 272 issues and imposed rigorous requirements to insure Section 272

compliance.  Both state-driven efforts were critical to ensuring compliance with the Act�s

market-opening requirements.

 The states were tough, rigorous, and effective.  I was pleased with the FCC�s careful

attention to and apparent appreciation of both undertakings during its initial review of Qwest�s

applications.  I look forward to a similarly thoughtful review now, especially as the FCC turns its

attention more directly to the so-called �second filing� states.

I continue to disagree with the Montana Commission�s well-intentioned but misguided

invitation for the FCC to masticate intrastate access and other intrastate rate issues in the 271

maw.  We all have more nourishing (relevant and appropriate) Section 271 issues on which to

chew.  My reasons for concluding this would be bad policy and a questionable reading of the law

were stated at length in my partial dissent from the Montana Commission�s first consultative

report (August 1, 2002).  It is significant that the Montana Consumer Counsel, which under the

Montana Constitution represents the ratepaying public, also opposes consideration of intrastate

access rates as part of this proceeding, and on that one issue opposes the Montana Commission

(Reply Comments, August 26, 2002).  If the Montana Commission wishes to initiate a review of

Qwest�s intrastate revenues, access, and retail rates, it should do so directly and under its own

authority.  The Montana Commission�s action is an abuse of the Section 271 process and a

disservice to other states.

I look forward to the FCC�s review of specific, relevant issues in this proceeding.

RESPECTFULLY SUBMITTED this 15th day of October, 2002

BOB ROWE


